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(iv) If an LEA received a base pay-
ment of zero in its first year of oper-
ation, the SEA must adjust the base
payment for the first fiscal year after
the first annual child count in which
the LEA reports that it is serving any
children with disabilities. The State
must divide the base allocation deter-
mined under paragraph (b)(1) of this
section for the LEAs that would have
been responsible for serving children
with disabilities now being served by
the LEA, among the LEA and affected
LEAs based on the relative numbers of
children with disabilities ages 3
through 21, or ages 6 through 21 cur-
rently provided special education by
each of the LEAs. This requirement
takes effect with funds that become
available on July 1, 2009.

(3) Allocation of remaining funds. After
making allocations under paragraph
(b)(1) of this section, as adjusted by
paragraph (b)(2) of this section, the
State must—

(i) Allocate 85 percent of any remain-
ing funds to those LEAs on the basis of
the relative numbers of children en-
rolled in public and private elementary
schools and secondary schools within
the LEA’s jurisdiction; and

(ii) Allocate 15 percent of those re-
maining funds to those LEAs in accord-
ance with their relative numbers of
children living in poverty, as deter-
mined by the SEA.

(c) Reallocation of LEA funds. (1) If an
SEA determines that an LEA is ade-
quately providing FAPE to all children
with disabilities residing in the area
served by that agency with State and
local funds, the SEA may reallocate
any portion of the funds under this
part that are not needed by that LEA
to provide FAPE, to other LEAs in the
State that are not adequately pro-
viding special education and related
services to all children with disabil-
ities residing in the areas served by
those other LEAs. The SEA may also
retain those funds for use at the State
level to the extent the State has not
reserved the maximum amount of
funds it is permitted to reserve for
State-level activities pursuant to
§300.704.

(2) After an SEA distributes funds
under this part to an eligible LEA that
is not serving any children with dis-

§300.707

abilities, as provided in paragraph (a)
of this section, the SEA must deter-
mine, within a reasonable period of
time prior to the end of the carryover
period in 34 CFR 76.709, whether the
LEA has obligated the funds. The SEA
may reallocate any of those funds not
obligated by the LEA to other LEAs in
the State that are not adequately pro-
viding special education and related
services to all children with disabil-
ities residing in the areas served by
those other LEAs. The SEA may also
retain those funds for use at the State
level to the extent the State has not
reserved the maximum amount of
funds it is permitted to reserve for
State-level activities pursuant to
§300.704.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1411(f))

[71 FR 46753, Aug. 14, 2006, as amended at 73
FR 73028, Dec. 1, 2008]

§300.706 [Reserved]
SECRETARY OF THE INTERIOR

§300.707 Use of amounts by Secretary
of the Interior.

(a) Definitions. For purposes of
§§300.707 through 300.716, the following
definitions apply:

(1) Reservation means Indian Country
as defined in 18 U.S.C. 1151.

(2) Tribal governing body has the defi-
nition given that term in 25 U.S.C.
2021(19).

(b) Provision of amounts for assistance.
The Secretary provides amounts to the
Secretary of the Interior to meet the
need for assistance for the education of
children with disabilities on reserva-
tions aged 5 to 21, inclusive, enrolled in
elementary schools and secondary
schools for Indian children operated or
funded by the Secretary of the Interior.
The amount of the payment for any fis-
cal year is equal to 80 percent of the
amount allotted under section 611(b)(2)
of the Act for that fiscal year. Of the
amount described in the preceding sen-
tence, after the Secretary of the Inte-
rior reserves funds for administration
under §300.710, 80 percent must be allo-
cated to such schools by July 1 of that
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§300.708

fiscal year and 20 percent must be allo-
cated to such schools by September 30
of that fiscal year.

(c) Additional requirement. With re-
spect to all other children aged 3 to 21,
inclusive, on reservations, the SEA of
the State in which the reservation is
located must ensure that all of the re-
quirements of Part B of the Act are im-
plemented.

(Authority: 20 U.S.C. 1411(h)(1))

§300.708 Submission of information.

The Secretary may provide the Sec-
retary of the Interior amounts under
§300.707 for a fiscal year only if the
Secretary of the Interior submits to
the Secretary information that—

(a) Meets the requirements of section
612(a)(1), (3) through (9), (10)(B) through
(C), (11) through (12), (14) through (16),
(19), and (21) through (25) of the Act (in-
cluding monitoring and evaluation ac-
tivities);

(b) Meets the requirements of section
612(b) and (e) of the Act;

(c) Meets the requirements of section
613(a)(1), (2)(A)({), (7) through (9) and
section 613(i) of the Act (references to
LEAs in these sections must be read as
references to elementary schools and
secondary schools for Indian children
operated or funded by the Secretary of
the Interior);

(d) Meets the requirements of section
616 of the Act that apply to States (ref-
erences to LEAs in section 616 of the
Act must be read as references to ele-
mentary schools and secondary schools
for Indian children operated or funded
by the Secretary of the Interior).

(e) Meets the requirements of this
part that implement the sections of the
Act listed in paragraphs (a) through (d)
of this section;

(f) Includes a description of how the
Secretary of the Interior will coordi-
nate the provision of services under
Part B of the Act with LEAs, tribes
and tribal organizations, and other pri-
vate and Federal service providers;

(2) Includes an assurance that there
are public hearings, adequate notice of
the hearings, and an opportunity for
comment afforded to members of
tribes, tribal governing bodies, and af-
fected local school boards before the
adoption of the policies, programs, and
procedures related to the requirements

34 CFR Ch. Ill (7-1-10 Edition)

described in paragraphs (a) through (d)
of this section;

(h) Includes an assurance that the
Secretary of the Interior provides the
information that the Secretary may re-
quire to comply with section 618 of the
Act;

(i)(1) Includes an assurance that the
Secretary of the Interior and the Sec-
retary of Health and Human Services
have entered into a memorandum of
agreement, to be provided to the Sec-
retary, for the coordination of services,
resources, and personnel between their
respective Federal, State, and local of-
fices and with the SEAs and LEAs and
other entities to facilitate the provi-
sion of services to Indian children with
disabilities residing on or near reserva-
tions.

(2) The agreement must provide for
the apportionment of responsibilities
and costs, including child find, evalua-
tion, diagnosis, remediation or thera-
peutic measures, and (where appro-
priate) equipment and medical or per-
sonal supplies, as needed for a child
with a disability to remain in a school
or program; and

(j) Includes an assurance that the De-
partment of the Interior will cooperate
with the Department in its exercise of
monitoring and oversight of the re-
quirements in this section and §§300.709
through 300.711 and §§300.713 through
300.716, and any agreements entered
into between the Secretary of the Inte-
rior and other entities under Part B of
the Act, and will fulfill its duties under
Part B of the Act. The Secretary with-
holds payments under §300.707 with re-
spect to the requirements described in
this section in the same manner as the
Secretary withholds payments under
section 616(e)(6) of the Act.

(Authority: 20 U.S.C. 1411(h)(2) and (3))

§300.709 Public participation.

In fulfilling the requirements of
§300.708 the Secretary of the Interior
must provide for public participation
consistent with §300.165.

(Authority: 20 U.S.C. 1411(h))

§300.710 Use of funds under Part B of
the Act.

(a) The Secretary of the Interior may
reserve five percent of its payment
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